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S42A REPORT IN THE MATTER OF RESOURCE CONSENT
APPLICATION RCLU17/0084

File number: RCLU17/0084

Application Received: 22 August 2017

Applicant: David Mulholland Consulting Engineer Ltd.
Legal Description: Lot 1 DP 45374 (CFR WN16B/1214)

1.0 INTRODUCTION
1.1 Background

An application for a retrospective land use consent has been received from Davis Mulholland on
behalf of John Churton regarding earthworks which were conducted on the site at 5A Toi Street,
Whanganui. The site is legally described as Lot 1 DP 45374 and is 1,003m2 in area.

The property is located on the southern side of Toi Street, just past its intersection with Burns
Street and Smithfield Road. The site is a large sand dune, Bezier curved in nature, rising from the
Toi Street road level to a flat building site approximately half way up the site, and then drops off
toward Tawhero Golf Course to the rear of the site.

The site is unfenced and is the eastern section of three which has been vacant for some years. It is
noted that a dwelling has recently been relocated onto the adjacent property at 5 Toi Street. There
is an existing driveway to the middle rise of the section, constructed with shellrock. At present
there are not any structures located on the property with the exception of a row of large concrete
block along the entire road frontage boundary of the site which are acting as a retaining wall.






building site would be. Some of this material has spilled into the neighbouring property at 3 Toi
Street and on the Tawhero Golf Course.

Figure 2 displays the application site and is a surface comparison by displaying the difference
between the terrain in 2017 and then in 2013. The red layer shows areas of cut and the green layer
shows areas of fill.

The applicant submitted the application on 22 August 2017. It was then placed on section 92
requesting further information on 13 September 2017 with the letter outlining four points that they
had to address. The applicant failed to respond within the fifteen working days pursuant to s92(1).
Emails were sent on 24 October, 1 November, 6 November and 13 November 2017 asking for an
update on the s92 response. The applicant responded on 13 November 2017 stating that they
intended to provide the information and that the landowner had been ill and unable to assist the
applicant with the further information.

No further correspondence was received after this email and a letter was sent to the applicant on
12 January 2018 asking for a response by 29 January 2018. A response to the s92 request was
received on 29 January 2018, however this did not address any of the points listed in the s92 letter.

A meeting was held between Council (Michael Beech, Resource Management Planner, Hamish
Lampp, Principal Planner and Damien Wood, Development Engineer) and the applicant (David
Mulholland) to discuss the information that is required to answer the s92 request. The applicant
was given a series of examples which showed the level of information we required. The applicant
understood this and a subsequent letter outlining this was sent on 12 February 2018 requiring the
information to be submitted to Council by 2 March 2018.

The applicant submitted the information on 20 February 2018. However the information submitted
failed to show the earthworks that occurred along the boundary with 3 Toi Street (legally described
as Lot 118 DP 2086) (refer Figure 2 and 3). A subsequent conversation via email initiated by
Council on 26 February 2018 asked why the information was omitted. The applicant stated that
they did not understand what was required and Council further explained the requirements on 26
February and 1 March 2018. The further information was not provided and the applicant indicated
that the application would proceed on the basis of public notification.












Figure 4: Photo looking west along footpath from street frontage of 5A Toi Street showing
sediment from the site spilling onto the road reserve and into the stormwater system. Taken 17
May 2017.

Rule 14.4.2 of the District Plan classifies earthworks that do not comply with specified
Performance Standards as a restricted discretionary activity.

“14.4.2 Restricted Discretionary Activities.
The following are restricted discretionary activities.

a. Earthworks that do not comply with a performance standard unless otherwise stated.”
As reserved in the District Plan, the Council’s assessment discretion is restricted to:

“i. The ability of a proposal to meet the relevant policies, performance standards.”

3.0 NOTIFICATION

Section 95C ofthe Act states:

‘(1) A consent authority must publicly notify an application for a resource consent (see
section 95A4(2) and (3)) if—
(a) it has not already decided whether to give public or limited notification of the
application; and
(b) subsection (2) or (3) applies.
(2) This subsection applies if the consent authority requests further information on the
application under section 92(1), but the applicant—
(a) does not provide the information before the deadline concerned; or
(b) refuses to provide the information.
(3) This subsection applies if the consent authority notifies the applicant under section
92(2)(b) that it wants to commission a report, but the applicant—
(a) does not respond before the deadline concerned, or
(b) refuses to agree to the commissioning of the report.
(4) This section applies despite any rule or national environmental standard that precludes
public or limited notification of the application.’

The applicant did not provide all the information that was requested from Council pursuant to
Section 92. Therefore, in accordance with Section 95C(1)(b), the application was publicly notified
on 14 March 2018.

3.2 Summary of submissions

Submitter Address Date Submitted Wish to be heard
Russell Schipper 3 Toi Street 9 April 2018 Yes




3.3 Pre Hearing Meeting

It was decided that a pre hearing meeting should be held to attempt to resolve the outstanding
issues that Mr Schipper presented in his submission. Those were as follows:

Damage to property at 3 Toi Street

Retaining of bank where earthworks have occurred
Retention of stormwater

Removal of soil that has spilled into 3 Toi Street

Subsequently, a meeting was held on Wednesday 9 May 2018 from 1015 hours to discuss the
aforementioned outstanding issues. The following were present at the meeting:

Cr. Alan Taylor — Chairperson

Hamish Lampp — Prinicpal Planner

Michael Beech — Planning officer of RCLU17/0084

Damien Wood — Development Engineer

David Mulholland — Agent for applicant

John Churton (PM session only) — Former landowner and applicant
Sophany Churton — Current landowner

Rob Handley — Lawyer for John Churton

Russell Schipper — Owner 3 Toi Street (property affected by earthworks)
lan Parker — Lawyer for Russell Schipper

The aforementioned points were discussed in the morning session of the meeting which was then
followed by a site visit to the application site. The meeting then reconvened at Council and the
following options to remedy the situation were put forward:

Option 1 — Boundary adjustment and retaining wall constructed to retain soil and contain
earthworks spillover within the boundaries of SA Toi Street.

Option 2 — Boundary remaining the same, retaining wall constructed and removal of soil
from 3 Toi Street.

Option 3 — Concrete block wall on boundary constructed, soil removed from 3 Toi Street.

Option 3 was the preferred option between both parties and the following timeline was set:

Friday 18 May 2018 — David Mulholland to submit plans for concrete block wall on
boundary to Council.

Friday 1 June 2018 — Final day for Russell Schipper to agree on submitted plans.

Council to approve within statutory timeframes.

Works to be completed within four weeks of issue of the consent.

The meeting was concluded with Option 3 and the timeline agreed upon by both parties.

Russell Schipper provided written consent to the revised plans listed in the table below.



_Plan tit] - _| Author | Version | Date
5A Toi Street, Block Wall David Mulholland May 2018
Block Wall on Boundary 3/5A Toi St. | David Mulholland 17 Feb/May

2018

The plans show:

e The block wall which is contained completely within the boundary of 5A Toi Street.
e The length of'the block wall along the boundary.
e The height ofthe wall from the existing ground level.

40 THE RESOURCE MANAGEMENT ACT (1991)

Section 104(1) of the Act sets out the matters to be considered when making a decision. The
relevant matters are as follows:

e Any actual and potential effects on the environment of allowing the activity; and
¢ Any relevant provisions of a national policy statement; and

e Any relevant provisions of a regional policy statement or proposed regional policy
statement; and

e Any relevant provisions of a plan or proposed plan; and

e Any other matters the consent authority considers relevant and reasonably necessary to
determine the application.

Section 104(2) sets out the ‘permitted baseline’ and states that when considering the actual and
potential effects of a proposal, the consent authority may disregard an adverse effect on the
environment if the plan permits an activity with that effect.

Section 104C ofthe Act provides that:

(1) When considering an application for a resource consent for a restricted discretionary activity,
a consent quthority must consider only those matters over which—

(a) a discretion is restricted in national environmental standards or other regulations:

(b) it has restricted the exercise of its discretion in its plan or proposed plan.
(2) The consent authority may grant or refuse the application.
(3) However, if it grants the application, the consent authority may impose conditions under
section 108 only for those matters over which—

(a) a discretion is restricted in national environmental standards or other regulations:

(b) it has restricted the exercise of its discretion in its plan or proposed plan.

An assessment ofthe actual and potential effects on the environment against those matters reserved
by the District Plan and the relevant policies and objectives is discussed in sections 5 and 6 below.

50 CONSIDERATION OF APPLICATION (SECTION 104(1)(2))



5.1 Consideration of Environmental Effects

As per Section 104(1)(a), the actual and potential effects on the environment of allowing the
activity include the following:

o Effects of non-compliances on environment

Effects of non-compliances on environment

The earthworks is extensive across the site, with the majority of it having been subject to some
form of land disturbance. It is important to note that the original landforms on the site was a sand
dune which has since been leveled to form a building platform for the site to be developed. The
shape of this dune is still present however it has been modified with the top of the dune since been
pushed to the south across a slope over 20 degrees in gradient creating a large area of fill on the
southern portion of the site.

As this is a consent for retrospective earthworks, the works have already been done in a haphazard
manner and have caused some property damage is well as a spillover of materials into the property
at 3 Toi Street. In addition to this, some material has spilled into the infrastructure network
including the road, footpath and stormwater network. Therefore, the effects on the environment
would be minor.

Earthworks can affect the amenity of the area. Large scale earthworks have the potential to alter
the landforms of the area which can contribute to the ‘look’ and ‘feel’ of an area. The effects of
the earthworks have been limited to the three sites where works have been undertaken with some
spillover into 3 Toi Street. The change in land form is not significant as the majority of Toi Street
has been developed along the dune which has meant some alteration to the dunes to accommodate
residential development.

6.0 STATUTORY ASSESSMENT (S104 RMA)
6.1 Section 104 (1) (a)

Pursuant to s101(1) (a) of the RMA the actual and potential adverse effects of allowing the activity
have been assessed in Section 5 of this report. Overall it is considered the potential adverse effects
ofthe proposal can be avoided, mitigated or remedied subject to conditions.

6.2  Section 104 (1) (b)
Pursuant to s104(1)(b) (i) to (vi) of the Act consideration of national environmental standards,

other regulations, national policy statements, the NZ Coastal Policy Statement, regional operative
or proposed policy statements, and a plan or proposed plan must be considered.

Pursuant to s104(1)(b)(i) of the Act, it is my opinion the applicant is not required to comply with
the National Environmental Standard for Assessing and Managing Contaminants in Soil to Protect



Human Health as there has been no activity on that particular site to suggest a Hazardous Activities
and Industries List (HAIL) activity has occurred.

Pursuant to s104(1)(b)(iii), it is my opinion there are no National Policy Statements relevant to the
activity proposed.

Pursuant to s104(1)(b)(iv) consideration must be given to the NZ Coastal Policy Statement
(NZCPS). The NZCPS took effect on 3 December 2010 and contains a number of objectives and
policies relating to the coastal environment which must be addressed when determining an
application located within the coastal marine area. In my opinion the application does not have a
significant influence on the coastal process or the broader coastal marine environment as defined
in Policy 1(2) and thus does not form part of the coastal area defined by Policy 1 of the NZCPS
2010.

Pursuant to s104(1)(b) (v) regard must be given to the requirements of any regional planning
documents. In this case, the Horizons Regional Council is the regional authority and the One Plan
is the relevant planning document. I consider the proposal in general accordance with the regional
objectives and policies. :

In accordance with s42A(1B)(b) of the Act:

‘One Plan - Regional Policy Statement Objective 4-2 and Policy 4-2(b) direct territorial authorities
to use rules in the District Plan for the development, use and protection of land to ensure that
accelerated erosion is avoided, remedies or mitigated. In this case, council has rules pertaining to
earthworks which aim to prevent erosion and protect the natural and cultural features of an area.
In the case of 5A Toi Street, the works are small in scale and the appropriate conditions put on the
consent to mitigate any effects from erosion.

One Plan — Regional Plan: Since there is no discharge to land, water or air in this proposal, no
activities in water bodies and no adverse effects on indigenous biodiversity, there are no objectives
or policies in the Regional Plan of significance to this application.’

Pursuant to s104(1)(b)(vi) the relevant provisions of the operative Whanganui District Plan
(having legal effect from 30 May 2015) have been assessed against the proposal and included
within this report.
6.3 District Plan Objectives and Policies
The relevant objectives of the District Plan are identified below:
Residential Environment
Objective 4.2.1 High quality residential areas which consist of:
a. A variety of housing forms and densities that are available for different residential

lifestyle options;
b. Amenity values that are maintained or enhanced;



c. Development that is integrated with infrastructure,

d. Safe communities through urban design,

e. Relatively quiet living environments, compared to the other zones;

f- Low traffic on roads used primarily for property access with greater traffic on roads with
a distribution function,

g. A range of complementary activities where the effects are compatible with the
predominantly residential character, scale and amenities of the area,

h. Retention of natural and cultural heritage features; and

i. Street infrastructure that provides opportunities for the roading network as a high
amenity public space that reflects the roading hierarchy.

Comment: The earthworks have been undertaken to form a suitable building platform for the
development of the site for residential use. The development of sites in the residential zone for
residential use is permitted and it would not detract from the amenity of the area. The natural
heritage of would not be compromised as the dune landform would be retained as it has been along
the street despite alterations to accommodate for residential development.

Policy 4.3.1 Protect and enhance the surrounding landscape and the visual character of the
urban environment.

Comment: Although the earthworks have altered the landscape, the surrounding area and visual
character of the urban environment has not been compromised. The general landform of the sand
dune will remain and the visual character of Toi Street will remain the same.

Policy 4.3.2 To ensure activities in the Residential Zone:
i. Maintain or enhance the building scale and residential character;
ii. Recognise streetscape as having high public value;
iii. Avoid or mitigate nuisance from noise, light spill and vibration;
iv. Ensure a high standard of property access and avoid street congestion and excessive
traffic on roads;
v. Avoid or mitigate visual amenity and safety problems from advertising,
vi. Avoid excessive shading of public spaces or neighbouring properties from structures;
vii. Maintain and enhance the natural and cultural heritage features of the zone.

Comment: Although the earthworks have modified the natural landscape of the area, the general
landform of the sand dune is still present which spans the length of Toi Street. This landform
contributes to the visual character of the area which has been modified to provide for residential
development.

Earthworks

Objective 14.2.1 Quality Earthworks Development
Earthworks and land modification in Whanganui that:
a. Maintains or enhances:
i. Amenity values.
ii. Landforms and natural processes.
iii. The efficiency and effectiveness of infrastructure.



iv. The safety of people and property.
v. The stability of soils.
vi. The structural stability of infrastructure and the ability for that infrastructure to
safely operate and be maintained; and
b. Has appropriate regard to cultural heritage sites and values.

Comment: With the appropriate conditions of consent, the earthworks will maintain the amenity
values of the area. Toi Street is flanked by sand dunes on either side of the street and residentially
developed on both sides. The dunes have undergone varying degrees of land modification as the
area has been developed for residential purposes. This situation is no different. The general
landforms, being the sand dunes would still be part of the landscape of the area.

As the earthworks have not been completed in a controlled manner, the infrastructure network has
some form of sedimentation within the stormwater network and on the road and footpath. A
condition will be placed on the consent to remedy this and mitigate any further effects.

The safety of people and property has also been compromised as part of the scheme of earthworks
as material has spilled over onto the property at 3 Toi Street. This situation is to be remedied by-
way of condition. The applicant also proposes to plant out the slope adjacent to 3 Toi Street which
will help stabilise the slope.

As there are no known cultural heritage sites near the area, the earthworks have not compromised
this.

Policy 14.3.1 Low Impact Earthworks and Land Modification
Promote low impact earthworks and land modification that results in minimal modification to
landforms and overland flow paths.

Comment: As the natural landforms in the area have already been modified to accommodate
development, to which this earthworks is looking to achieve the same goal, they would not result
in any large scale modification to the dunes which are effectively still present on the site.

14.3.2 Effects of Earthworks
Avoid earthworks and land modification that result in damage fo property, network utilities or
significant nuisance effects.

Comment: The earthworks has resulted in some spillover to the property at 3 Toi Street as well as
sediments infiltrating the road and stormwater network. Conditions of consent will ensure this
situation is remedied.

14.3.3 Maori Values and Earthworks
To mitigate any potential effects on cultural values and tangata whenua where large scale
earthworks are proposed, including by:
i. Incorporating tangata whenua cultural values and practices into earthworks and land
modification methods,
ii. Requiring cultural and/or archaeological assessments, enabling site access and
appropriate site work observation for tangata whenua.



Comment: The site has no known cultural or archaeological sites that pertain to tangata whenua.
An advice note will be recorded on the consent advising ofthe accidental archaeological discovery
protocol and to contain Heritage New Zealand in this event.

7.0 PART 2 OF THE RESOURCE MANAGEMENT ACT 1991

Consideration of a resource consent application under section 104 is subject to Part 2 of the
Act. “Subject to” gives primacy to Part 2 and is an overriding principle when applying the
provisions of the Act. Section 5 of the RMA sets out the purpose of the Act, which is to promote
the sustainable management of natural and physical resources. Section 6, 7 and 8 sets out matters
that consent authorities should consider when exercising their functions under the Act.

7.1 Section 5 (Purpose and Principles)
Section 5 defines “sustainable management” as:

“managing the use, development, and protection of natural and physical resources in a way, or at
a rate, which enables people and communities to provide for their social, economic, and cultural
wellbeing and for their health and safety while-

(a) sustaining the potential of natural and physical resources (excluding minerals) to meet
the reasonably foreseeable needs of future generations, and

(b) safeguarding the life-supporting capacity of air, water, soil, and ecosystems, and

(c) avoiding, remedying, or mitigating any adverse effects of activities on the
environment.”

Section 5 of the Act provides for the sustainable management of natural and physical resources in
a way that allows people and communities to thrive. When assessing the relative merits and
adverse effects of the application, it is considered that this principle is of the utmost importance,
and embodies the overall intent of the Act. Sustainable management means managing the use,
development and protection of natural and physical resources in a way that enables people and
communities to provide for their needs whilst sustaining the potential of these resources to meet
the needs of further generations; safeguarding the life-supporting capacity of air, water, soil; and
ecosystems; and avoiding, remedying and mitigating any adverse effects of activities on the
environment.

It is my opinion that, with conditions, the proposed activity is consistent with the definition of
sustainable management as provided above. The earthworks are allowing for the further
development of the site for residential purposes which is an intended outcome within the area. The
site would be able to provide for housing needs for future generations and is a sustainable use of
the land.



Therefore, in accordance with the definition of sustainable management above, I consider the
proposal to be consistent with the Part 2 principles and purposes identified in s5 of the RMA.

7.2 Section 6 (Matters of National Importance) & Section 8 (Principle of the Treaty of
Waitangi)

In exercising its powers and functions under the Act, the Whanganui District Council is required
to recognise and provide for the matters of national importance identified in Section 6 ofthe Act.

Section 8 of the Act requires consent authorities to take into account the principles of the Treaty
of Waitangi (Te Tiriti o Waitangi) when considering applications for resource consent. No
submissions were received nor was there any issues that pertained to the Treaty in the
application. I therefore consider that the application is not inconsistent with section 8 of the Act.

7.3 Section 7 (other Matters)

The other matters to which particular regard must be had in relation to managing the use,
development, and protection of natural and physical resources, are listed in section 7 of the Act.

The assessment of actual and potential effects addresses the relationship of the proposal to a
number of these matters. Matters in Section 7 of relevance to this application are:

‘(b) the efficient use and development of natural and physical resources.
(c) the maintenance and enhancement of amenity values.
(f) maintenance and enhancement of the quality of the environment.’

The use of the land for the earthworks to develop a suitable building platform on the site is an
efficient use and development of natural resources as the land is zoned residential and is proposed
to be further utilised for residential purposes which for the site would be an efficient use and
development of the land.

The quality of the environment and amenity values are to be maintained through conditions, with
the spillover into 3 Toi Street to be cleaned up as well as the roading and stormwater networks.
This will improve the amenity of the area and ensure that those values are continually maintained.

8.0 CONCLUSION

In conclusion, this application was publicly notified due to the lack of information provided to
fully assess the proposal. One submission was received which was from the owner of the
neighbouring property at 3 Toi Street. Amended plans have been revised primarily to address
neighbours’ concerns. The neighbour has provided their written consent.

The overall conclusion is that the adverse effects for the purposes of s104 of the Resource
Management Act are considered acceptable subject to conditions recommended in this report. It



is considered the matters regarding visual character and amenity are sufficiently addressed by the
proposed conditions of this consent.

I consider the application to be consistent with the relevant objectives and policies of the
Whanganui District Plan and the purposes and principles of Part 2 of the RMA as identified within
Section 7.0 of this report.
Overall, I recommend granting the application subject to conditions.
8.1 Recommendation
It is recommended that pursuant to Section 9, 104, 104C, and 108 of the Resource Management
Act 1991, grant resource consent for the earthworks in breach of the District Plan at 5A Toi
Street, WHANGANUI, being land legally described as:
Lot 1 DP 45374

Subject to the following conditions:

1. The activity shall be in accordance with the information and plans stamped planning
approved, submitted in support of this proposal and held on Council file RCLU17/0084.

2. The plans in the table below shall be implemented and completed within 20 working days
from the date of issue for this consent.

Plan title Author - Version | Date

5A Toi Street, Block Wall David Mulholland May 2018

Block Wall on Boundary 3/5A Toi St. | David Mulholland 17 Feb/May
2018

3. Prior to the commencement of the block wall construction and remaining earthworks, a
landscape plan for the slope adjacent to 3 Toi Street must be submitted to and approved by
Council. When approved the plan will form part of the consent. It shall include a planting
schedule which details the species and their locations on the slope. This shall be submitted
to Council within 20 working days from the date of issue for this consent.

4. The Landscape Plan shall be implemented within 4 months of the approval of the landscape
plan.

5. All sediment from the works that have spilled over the legal boundary with 3 To1 Street
shall be removed and the area subject to spillover by reinstated to what it was prior to the
spillover occurring within 20 working days from the date of issue for this consent.
























5A Toi Street Pre-hearing Meeting

Chairperson’s Report

Purpose:

This meeting was held to seek an outcome in favour of granting a resource
consent to the owner of the property of 5A Toi Street, Whanganui, rather than
having the matter of failure to satisfy District Plan requirements proceeding to
a full Resource Consent hearing.

Background:

For some years Mr John Churton has been undertaking earthworks at 5A Toi
Street which breach the District Plan. Mr Churton’s actions were toward
developing the site for residential use. In mid 2017, the neighbour at 3 Toi
Street complained to Council that the earthworks had resulted to damage to
his property; specifically, this damage was to fruit trees and that spillage from
the earthworks was covering his land.

Whanganui District Council served Mr Churton with an abatement notice and
requested that he apply for a retrospective resource consent. Mr Churton
failed to provide enough information in the application and the resource
consent was publicly notified. The owner of the neighbouring property at 3 Toi
Street presented a submission and requested to be heard.

Whanganui District Council officers organised a pre-hearing meeting in an
attempt to resolve the matter such that a full hearing would not be required.

Date, time, and venue:

This meeting was scheduled for Wednesday, 9 May, 2018, commencing at
10.15am, and held in Whanganui District Council Committee Room 2 and on
site at 3 and 5A Toi Street.



Attendees:

Cr Alan Taylor — Chairperson

Hamish Lampp — Principal Planner, Whanganui District Council

Michael Beech — Resource Management Planner, Whanganui District Council
Damien Wood *- Development Engineer, Whanganui District Council

John Churton* — Applicant and former landowner

Sophany Churton — Current landowner, 5A Toi Street

Rob Handley — Lawyer for John Churton

David Mulholland — Engineer and agent for John Churton

Russell Schipper — Affected party and owner of 3 Toi Street, neighbouring
property

lan Parker — Lawyer for Russell Schipper
*note: Mr Churton joined the meeting after the site visit

Mr Wood was absent from the meeting for approximately 45 minutes
when the meeting reconvened after the site visit.

Meeting procedure:

The Chair opened the meeting at 10.15am asking all present to identify
themselves and their roles, noting the apology for the time being of Mr
Churton.

Each party, commencing with the Applicant was invited to ‘tell their story’
relating to how the matter had got to where it had. Both parties had fair
opportunity to do this. The process was convivial and cross-party discussion
occurred during this.

A number of issues of concern were raised during these discussions and
related to the breaches of consent as well as matters of a civil nature outside
the scope of the consent and the discretion of Council. Those relevant to the



initial complaint and to the breech of the District Plan were signalled for
further discussion and are referred to in subsequent correspondence from Mr
Beech to the parties (11 May 2018).

Options for resolutions to Mr Schipper’s concerns were presented and
discussed.

[The meeting adjourned at midday to undertake a site visit.]

All parties, except Mr Churton visited 3 and 5A Toi Street for approximately 40
minutes. Mr Schipper clearly pointed out his concerns and Council officers
assisted in demonstrating where the District Plan had been breached by Mr
Churton’s earthwork activity. Of consequence for the dispute’s remedial
options it was demonstrated that there is a lack of clarity around where the
property boundary is, given previous building history and the earthworks of
concern.

[The meeting reconvened in Wanganui District Council, Committee Room 2, at
1pm. John Churton joined the meeting at this time. Damien Wood joined the
meeting at approximately 1.45pm.]

Options for resolution were explained to Mr Churton to familiarise him with
the morning’s discussions and procedures. Council officers impressed upon Mr
Churton the reasons for the abatement and the requirement for him to obtain
consent for the earthwork.

The Chair asked Mr Schipper and Mr Parker to breakout of the meeting to
consolidate their thoughts. Council officers and the Chair took this opportunity
to impress upon Mr Churton that failure to resolve the matters pertaining to
the consent would lead to a hearing.



Mr Schipper and Mr Parker rejoined the meeting.

Good progress was made by both parties in negotiating a way forward around
the possible design of a retaining wall and over the removal of any spoil Mr
Schipper still considered unwanted on his property. Damien Wood assisted in
these discussions, particularly over informing the parties about the
acceptability of different wall materials and styles. Some debate continued
about the exact location of any eventual wall’s footing. David Mulholland
added constructively to the potential design of this wall and this was verbally
resolved. Mr Schipper had raised concerns about unwanted stormwater runoff
as a consequence of Mr Churton’s actions. While these concerns were largely
alleviated in discussion, no specific agreement was reached.

Both parties agreed that they would negotiate detail of the proposals later.

Outcome:

Both parties agreed that the property boundary would remain the same and
noted the necessity for sub-division consent and attendant costs should there
be agreement to seek a boundary change.

Both parties agreed that a concrete block wall would serve as a satisfactory
base to a retaining wall (subject to Council approval).

Both parties agreed, in principle, to the scraping back of surface material that
has spilled onto Mr Schipper’s property as a result of Mr Churton’s actions.

Both parties verbally accepted timeframes put forward by Principal Planner
Hamish Lampp for progress on the issues. These timeframes are to be issued
to both parties by Whanganui District Council and are to be expressed in a
letter to both parties by Resource Management Planner, Michael Beech at the
earliest opportunity.



Both parties were made aware that resolution shall be reached (between John
Churton and Russell Schipper) by the end of business on Friday, 1 June, 2018.
Failing this the application will go to hearing.

It is noted that Mr Churton has stated that the concrete block retaining wall
will be completed, in situ, to Council’s satisfaction within four weeks of the
issue date of consent.

Unresolved matters:

1) Alack of surety about the exact location of the boundary and any future
desire to alter it.

2) Damage from soil spillage.

3) Stormwater runoff from 5A Toi Street to 3 Toi Street.

4) Fencing. The exact extent of this and the apportionment of costs.

These matters were noted to be of either civil concern or, if Council related,
out of scope for this pre-hearing.

The meeting closed at 2.30pm

Note: The Chairperson extends his appreciation to both parties and their
agents for the spirit of goodwill that pervaded the discussions. The Chair notes
the exemplary work of Council staff in facilitating this pre-hearing.

Cr Alan Taylor (Chairperson)
13 May, 2018






Whangaritii Distriet Council|

Form 13 RECEIVED
SUBMISSION ON NOTIFIED APPLICATION CONCGERNING—— =

RESOURCE CONSENT
RESOURCE MANAGEMENT ACT 1991

To: Wanganui District Council

Name of Submiitter (please print full name)
Russell.. James. Llard. Schipper

This is a submission on an application from David Mulholland on behalf of John
Churton for resource consent as described below:

DESCRIPTION OF APPLICATION:

The consent is for earthworks that have been conducted and are in breach of the
District Plan.

The Council has publicly notified this application for the following reasons:

e The application has incomplete information to determine the effects on the
surrounding environment.

o The applicant failed to provide the information requested by Council within
the specified timeframes.

e Council has been unable to determine the effects on the wider public
environment.

Therefore, pursuant to section 95C(1)(b) of the Act, the application is being publicly
notified.

LOCATION OF PROPERTY AFFECTED BY THE APPLICATION:
5A Toi Street, WHANGANUI, legally described as Lot | DP 45374

The specific parts of the application that my submission relates to are (give details):
The... stahili f? Of. the. carthwocks. That. has. heen
done.alreadsn s e
Farluce. do. cdntan the earthmerks oo Sk Ter steeet
e £ et

My submission is: (include — whether you support or oppose the specific parts of the

application or wish to have them amended, and the reasons for your views).

A 52%4.9?:@:’?%......:{‘15& ..... nged. ... —&f%ﬁﬁ%ﬂ?ﬁ\iS’}ﬁZ;;/r@

Lod L the . encthiecks. s it cen tams Sand. and. lacse/
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I seek the following decision from the consent authority:
(give precise details, including the general nature of any conditions sought)

Jseek adaguate. . . §7L"\Y\w¢#€“ ccallection on. 3 H Toi st
dseeh. the Femovial wi oo th Srom . numbe-.. 3. Tei 5

and the re in 3"7&6{4‘;3;'\ o7 "f}‘? éﬂimé{a/;j ;'ff‘(f(i

I wish (or do not wish) to be heard“in support of my submissio

3 R - T

If others make a similar submission, I will consider presenting a joint case with them
at a hearing.
(Delete if you would not consider presenting a joint case).

b B

Signature of Submitter
(or person authorised to sign on behalf of submitter)

W7

Date

: : ) . L}
Address for service of submitter:... 2 9. A et ander . 5'7{}05’?/”4 e 3 72&4 ' ﬁf{” M
Telephone:..... 02 1. 2. 3. FFF 8 F e, (%4 j2 )
L PO TPt
Email.... resse il schippier & kﬁ%m N CRI
Contact Person:... Russe.fi.. .Sak.f,b,&éff ...............................................

(name and designation, if applicable)

Note to submitter

You must serve a copy of your submission on the applicant as soon a reasonably
practicable after you have served your submission on the consent authority.

PRIVACY INFORMATION

When making a submission to the Council, it forms a part of the public consultation
process and public records and as such, may be reproduced as an attachment to a
publically available Council agenda, and remain of the Council minute records.







WHANGANUI DISTRICT COUNCIL

RESOURCE CONSENT REPORT

Date: 5 September 2017

Subject: RESOURCE CONSENT APPLICATION
5A Toi Street, Whanganui

File number: RCLU 17/0084
Application Received: 22 August 2017
Applicant: John Churton

Legal Description: Lot 1 DP 45374

1.0 INTRODUCTION

An application for a retrospective land use consent has been received from David
Mulholland on behalf of John Churton regarding earthworks which were conducted on
the site at SA Toi Street, Whanganui. The site is legally described as Lot 1 DP 45374
and is 1003m2 in area.

The property is located on the southern side of Toi Street, just past its intersection
with Burns Street and Smithfield Road. The site is a large sand dune, Bezier curved in
nature, rising from the Toi Street road level to a flat building site approximately half
way up the site, and then drops off toward Tawhero Golf Course to the rear of the site.

The site is unfenced and is the eastern section of three which has been vacant for some
years. It is noted that a dwelling has recently been relocated onto the adjacent property
at 5 Toi Street. There is an existing driveway to the middle rise of the section,
constructed with shellrock. At present there are not any structures located on the
property with the exception of a row of large concrete block along the entire road
frontage boundary of the site which are acting as a retaining wall.

1.1 History of the Site and Description of Works

The site is the eastern lot of three which is currently vacant and has had earthworks
previously conducted. This retrospective land use consent applies only to 5A Toi
Street, the eastern of the three sections.

A series of earthworks have been conducted on the properties at 5A Toi Street and the
two properties to the west of the site (figure 1). As a result of these earthworks an
abatement notice was served requiring all earthworks to cease immediately and also






provide the information and that the landowner had been ill and unable to assist the
applicant with the further information.

No further correspondence was received after this email and a letter was sent to the
applicant on 12 January 2018 asking for a response by 29 January 2018. A response to
the s92 request was received on 29 January 2018, however this did not address any of
the points listed in the s92 letter.

A meeting was held between Council (Michael Beech, Resource Management Planner,
Hamish Lampp, Principal Planner and Damien Wood, Development Engineer) and the
applicant (David Mulholland) to discuss the information that is required to answer the
$92 request. The applicant was given a series of examples which showed the level of
information we required. The applicant understood this and a subsequent letter
outlining this was sent on 12 February 2018 requiring the information to be submitted
to Council by 2 March 2018.

The applicant submitted the information on 20 February 2018. However the
information submitted failed to show the earthworks that occurred along the boundary
with 3 Toi Street (legally described as Lot 118 DP 2086) (refer Figure 2 and 3). A
subsequent conversation via email initiated by Council on 26 February 2018 asked why
the information was omitted. The applicant stated that they did not understand what
was required and Council further explained the requirements on 26 February and 1
March 2018. The further information was not provided and the applicant indicated that
the application would proceed on the basis of public notification.












Rule 14.4.2 of the District Plan classifies earthworks that do not comply with specified
Performance Standards as a restricted discretionary activity.

“14.4.2 Restricted Discretionary Activities.
The following are restricted discretionary activities.

a. Earthworks that do not comply with a performance standard unless otherwise
stated.”

As reserved in the District Plan, the Council’s assessment discretion is restricted to:

“i. The ability of a proposal to meet the relevant policies, performance standards.”
2.1 CONCLUSION

An assessment of this application determined that the earthworks scheme did not
comply with the performance standards set out in Chapter 14 — Earthworks, of the
Whanganui District Plan. Subject to Rule 14.4.2 (a), any otherwise permitted or
controlled activity which does not comply with the relevant conditions and terms, must
be considered as a Restricted Discretionary Activity under the Whanganui District
Plan.

3.0 SECTION 95 OF THE RMA

Section 95A of the Resource Management Act 1991 (RMA) states that notification is
at the consent authority’s discretion unless the applicant requests notification, special
circumstances apply or effects are more than minor.

The applicant has not requested that this consent be notified. No special circumstances
apply which require the notification of this consent in accordance with Section 95A of
the Resource Management Act.

Section 95C of the act states the following:

“(1) Despite section 95A(1), a consent authority must publicly notify an application
Jor a resource consent if—
(a) it has not already decided whether to give public or limited notification of
the application,; and
(b) subsection (2) or (3) applies.
(2) This subsection applies if the consent authority requests further information on the
application under section 92(1), but the applicant—
(a) does not provide the information before the deadline concerned, or
(b) refuses to provide the information.
(3) This subsection applies if the consent authority notifies the applicant under
section 92(2)(b) that it wants to commission a report, but the applicant—
(a) does not respond before the deadline concerned, or
(b) refuses to agree to the commissioning of the report.
(4) This section applies despite any rule or national environmental standard that
precludes public or limited notification of the application.”
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Describe clearly the proposal to which this application relates:

Residential site formation earthworks

Please tick where applicable

Are there other resource consent(s) required for this proposal?

Resource consent required

Subdivision consent

Coastal permit

Water permit
Regional Council

Discharge permit

OO 00O

Land use consent

If yes show any other resource consent(s) required as part of this proposal by ticking the relevant boxes.

ORE (x) No

Resource consent applied for

OO00O0O0

Assessment of any effects on the environment in accordance with Schedule 4 of the Resource Management Act 1991. This
section MUST be completed to a level of detail that corresponds with the scale and significance of the effects that the
proposed activity may have on the environment (use additional pages if necessary).

Please see attached assessment of environmental effects.

Form 051, v2, 23 August 2016, Page 2 of 4



Customer

Please tick where applicable

Use
2 copies of relevant application information ﬁ O -
Resource Consent Deposit ; O _
Current Computer Register (certificate of title) for the subject site O
(no more than 3 months old). This can be obtained from Land Information New Zealand. Council can also provide it -
for a fee.

O

O

The Fourth Schedule of the Resource Management Act 1991 lists the matters to be covered in an AEE,

A scaled site plan showing the EXISTING situation on the site including: , :O

Including any relevant consent notice(s) registered on the computer register

Assessment of Environment Effects (AEE) relevant to your application. i ;:
An AEE is an essential part of the application. If no AEE is provided than Council cannot assess the application, The .
AEE should discuss all of the actual and potential effects on the environment arising from this proposal. The amount

of detail included in the AEE must reflect the nature and scale of the development and its likely effects.

Clearly state the name of the architect/draftsman, the date the plans were drawn, address of the property, plan
numbers and variation numbers

Site boundaries

Key dimensions

North Point

Ground contours/levels

Site area
Street name and number
Outline of all existing structures

Distances to boundaries

O Plans showing the PROPOSED development including (where relevant): O

O

OO0 OO OOOOOCO

O

Elevation Drawings

Outline the activity under no space taken on the site and how this may change

Clearly state the name of the architect/draftsman, the date the plans were drawn, address of the property, plan
numbers and variation numbers '
Site boundaries

Key dimensions

North point

Scale of 1:50, 1:100, 1:200 or 1:1000

Design of earthworks and final levels and contours of the site

Identify all retaining walls

Layout and location of proposed structures and buildings or alterations to existing structures and buildings and
paved areas

Floor plans of proposed buildings showing all kitchen facilities

Calculation of total site coverage

For non-residential site, the gross floor area of all buildings on the site (for assessing car parking requirements)
Details of any signage

All landscape design proposals, site planting and fencing

Vehicle crossing, parking, loading bay, circulation and manoeuvring

Easements

Where there is more than one dwelling on the site, show outdoor living space and external access storage for

each dwelling

Relationship of buildings to the existing ground level and finished ground levels and boundaries, including cross
sections.

Number of staff

Whanganui District Council, 101 Guyton Street, PO Box 637, Whanganui 4540
Phone 06-3490001, Fax 06-3490000 Form 051, v2, 23 August 2016, Page 3 of 4
Email: wdc@whanganui.govt.nz, web: www.whanganui.govt.nz
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Customer ~ Office
. Use ~ Use

Written approval from affected parties ' . V
O Letter or affected persons approval form dated and signed by the affected parties AND their signatures and date o

on the plans submitted with this application.
Letter of support (if required) from New Zealand Transport Agency, PowerCo, etc....

Schedule of proposed work with a timeline (for relocated structures) O :

Accompanying Information (if required)

Engineering

Landscape

Traffic

Urban Design/Architect

Notes for the Applicant

Incomplete applications will be returned to the applicant. The Council may also request further information under Section 92 of the Re-
source Management Act 1991, to better understand the potential effects of the proposal.

Once this application is lodged with the Council, it becomes public information. If there is sensitive information in the proposal, please
let us know.

Council may require a registered surveyor to certify contours, natural ground level, building site(s) or structure(s), location of boundaries
or any other feature which may affect this proposal.

The required deposit must be paid before processing of any application will start.

@ I enclose a deposit fee of $ 1000 for the processing of this application. I/we understand that Council may invoice me
for the actual and reasonable cost incurred in the processing of this application.®

Note: A development contribution may be payable as a requirement of processing with an approved development for addi-
tional household units.

Deposits and additional fees
The above fee is an initial deposit with further charges to be invoiced if there is additional time spent on processing your con-
sent. Initial deposits will be required prior to the processing of consent applications.

Signature of applicant or agent of applicant: Nié\z\}:ﬁg%"’”“" -

%
A AT 7

Date August 2017

*refer to section 36 of the RMA and Council’s current schedule of Resource Consent Fees.

Form 051, v2, 23 August 2016, Page 4 of 4



‘Phone: (06) 349 0001

2k, WHANGANUI
<9% DISTRICT COUNCIL

Te Kaunihera a Rohe o Whanganui

101 Guyton Street
P O Box 637, Whanganui

Fax: (06) 349 0000
Email: wdc@whanganui.govt.nz
Web: www.whanganui.govt.nz

19 April 2017

Mr GJ Churton

¢/- Mr DJ Mulholland
38 Richardson Road
RD 7

Whanganui 4577

Dear Mr GJ Churton

Return of Incomplete Resource Consent - To carry out earthworks on site
Application No: RCLU17/0032
Property No: 33270

Thank you for your application for a Land Use - Resource Consent to carry out earthworks on site at Toi St
WHANGANUI (Lots 115-116 DP 2086 & Lot 1 DP 45374). You lodged your application on Tuesday, 18 April 2017.

We have undertaken an initial check of your application to ensure we have all the information we require to
receive the application pursuant to Section 88(3) of the Resource Management Act 1991.

Unfortunately we are unable to formally receive your application as it is incomplete and does not contain the
following information:

o The Assessment of Environmental Effects (AEE) did not contain sufficient information as required by
regulation Schedule 4 and S88 (3) of the Resource Management Act. Enclosed for your information is
what information is required to be provided in an AEE and a template example of an AEE provided by the
Ministry for the Environment. This is a legal requirement for all resource consent applications.

s A Resource Consent application has the potential for affected parties to be identified as a result of the
effects of the proposal if they cannot be demonstrated that they can be mitigated or are less than minor.
If an application is to proceed on a non-notified basis, all potentially affected parties must provide
consent to the application. The affected party consents provided with the application did not clearly detail
the proposed warks. It is considered good practise for affected parties to sign a copy of the AEE and/or
plans to ensure they proposal is understood.

e The ability of the proposed earthworks to meet the objective and policies of the District Plan, specifically
14.2 and 14.3 in regards to Earthworks and an assessment of the proposed earthworks against the
performance standards of Chapter 14.

» Detailed drawings and or plans of the earthworks that have been undertaken to date and are proposed
to be undertaken. Such plans and/or drawings should contain details of and modification of land surfaces
by blading, contouring, ripping, moving, removing, placing or replacing soil by either excavation, cutting
and filling operations.

Your application is enclosed for your review and amendment. Please advise Council if you do not intend on
resubmitting the application so a refund can be arranged. Once your changes are made and your application is
re-submitted, the application will be treated as a new consent.

You are entitled to formally object to the return of this application pursuant to Section 357 of the Resource
Management Act 1991. If you wish to object then the objection must be made in writing and served on the
Council within 15 working days of the receipt of this letter. The objection must state the reasons for objecting.

Please do not hesitate to contact the writer if you have any queries in relation to the above information or
information that needs to be supplied as part of your application.

nnor Marner
Resource Consent Planner



COMPUTER FREEHOLD REGISTER
UNDER LAND TRANSFER ACT 1952

Search Copy

R.W. Muir
Registrar-General
of Land
Identifier WN231/204
Land Registration Districtc Wellington
Date Issued 18 March 1915
Prior References
WN177/92
Estate Fee Simple
Area 994 square metres more or less
gal Description Lot 116 Deposited Plan 2086
Proprietors
Loretta Ann Gibson
Interests
Transaction Id 50206043 Search Copy Dated 19/04/17 3:27 pm, Page 1 of 1

Client Reference  cmarner00] Register Only






COMPUTER FREEHOLD REGISTER
UNDER LAND TRANSFER ACT 1952

Search Copy

R.W. Muir
Registrar-General
of Land
Identifier WN18A/886
Land Registration District Wellington
Date Issued 07 September 1977

Prior References

WNS539/133

Estate Fee Simple

Area 994 square metres more or less
\Egal Description Lot 115 Deposited Plan 2086
Proprietors

George John Churton

Interests

10699201.1 CHARGING ORDER DATED 31 JANUARY 2017 BETWEEN GEORGE JOHN CHURTON AND
DWAYNE WEREROA HOTERENI - 10.2.2017 at 7:00 am

Transaction Id 50206043 Search Copy Dated 19/04/17 3:28 pm, Page 1 of 1

Client Reference  cmarner00] Register Only



T T T R

AT W L A7

\FOR SURVEYS UNDER THE {lAND TRANSEE = O W 3 Y
N Ce : X SR s a S 2 2t /',@g y df{ :/9- o |
: oL o e b TN o L o fende fi

Lohichifouscogihor
! O%;’ %

300 btz 1

.,95\3

)
%
G

N
i

he
e
&84

&
>

L. sS7Y Sew Loy 57 3bee

; Trig KU (/62688 0 50 pron
Lessur7 33 Hhy o

/

g s g e

- 4 N
ROTE ~ Tatal hres of lew sirests & reads to e dedicoted .
- including  porlien  teken from Afmss =~ 74 0% 3%% .-

R Goverriors Y Approval

See

Puymeres. - o 4 ?"/7:7”’. i
o : T —— R e
» : t - oy P i B gy
For Gagamess !! Qpfaneima ;:',‘»NA,,Zic'::!"rg“.li";r;t{%ﬁ{:;-"'-& Wy

See. o | Dfirg ) SRR MR gt Bearwee

o

{1

e,

pears L

VT YT T % o

o By John Rhnuﬁ_el"‘:
fale: 1908 .

oy

WA WITAS TR /98008




COMPUTER FREEHOLD REGISTER
UNDER LAND TRANSFER ACT 1952

Search Copy
R.W. Muir
Registrar-General
of Land
Identifier WN16B/1214
Land Registration District Wellington
Date Issued 22 July 1976
Prior References
WN641/62
Estate Fee Simple
Area 1003 square metres more or less

gal Description Lot 1 Deposited Plan 45374

Proprietors
George John Churton

Interests

10699201.1 CHARGING ORDER DATED 31 JANUARY.2017 BETWEEN GEORGE JOHN CHURTON AND
DWAYNE WEREROA HOTERENI - 10.2.2017 at 7:00 am

Transaction Id 50206176 Search Copy Dated 19/04/17 3:34 pm, Page } of 1
Client Reference  cmarner001 Register Only
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